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REPLY COMMENTS OF INCOMPAS
INCOMPAS, by the undersigned, respectfully submits these reply comments in response
to the Federal Communications Commission’s (“Commission” or “FCC”’) Second Further Notice
of Proposed Rulemaking (“Second Further Notice”) seeking further comment on whether
additional Commission action is necessary to address the allocation of pole replacement costs

and the resolution of pole attachment disputes.*

l. INTRODUCTION AND SUMMARY

In this proceeding, competitive providers and various industry segments have advised the
Commission that in order to deploy next generation broadband networks in rural, suburban, and
urban areas, there must be a more transparent, just and reasonable process for the fair allocation
of pole replacement costs between pole owners and new attachers. Disputes over pole
attachment and pole replacement costs continue to represent a significant barrier to efficient and
economical broadband deployment for competitive providers. Now, as billions of dollars in
federal funding becomes available for broadband deployment projects in unserved and

underserved areas, the Commission must clarify its cost allocation rules in order to avoid

! See Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure
Investment, Second Further Notice of Proposed Rulemaking, WC Docket No. 17-84 (rel. March
18, 2022), (“Second Further Notice™).



disputes over pole replacement costs that occur in the market. Following the Commission’s
Declaratory Ruling in this proceeding,? and its consideration of NCTA’s pole attachment
petition,? the issue of pole replacement cost allocation is ripe and the Commission should act
swiftly to ensure that new attachers’ costs for pole access and replacement is just and reasonable.
In this reply comment, INCOMPAS highlights the support for Commission action in this
proceeding, recommends a cost allocation formula proposed by Crown Castle and the Brattle
Group that the Commission should adopt in this proceeding, and urges the Commission to adopt
reforms that would increase the transparency of pole replacement costs and speed the resolution

of pole replacement disputes.

1. THE COMMISSION SHOULD ACT NOW TO MODIFY ITS POLE
REPLACEMENT COST ALLOCATION RULES TO EASE DISPUTES
BETWEEN POLE OWNERS AND NEW ATTACHERS
The record reflects significant concern from competitive providers and new attachers that

the current pole replacement regime, which requires parties that directly benefit from pole

replacement to share proportionately in the cost, does not adequately capture the current state of
the pole space market or the disadvantages these providers face when engaging pole owners in
pole replacement negotiations. INCOMPAS urges the Commission to act now to clarify its rules

on pole replacement cost allocation. With the influx of new infrastructure funding from COVID-

relief legislation such as the American Rescue Plan (“ARPA”), the U.S. Department of the

2 Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure
Investment, WC Docket No. 17-84, Declaratory Ruling, 36 FCC Rcd. 776 (WCB 2021) (“Pole
Replacement Declaratory Ruling”) (clarifying that utilities may not impose the entire cost of a
pole replacement on a requesting attacher when the attacher is not the sole cause of a pole
replacement).

3 NCTA, Petition for Expedited Declaratory Ruling, WC Docket No. 17-84 (filed July 16, 2020),
https://www.fcc.gov/ects/filing/107161552527661 (“NCTA Petition”).
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Treasury’s $10 billion Capital Projects Fund, and $48 billion from the Infrastructure Investment
and Jobs Act (“IIJA”) to be administered by the National Telecommunications and Information
Administration (NTIA), it is important for the Commission to address pole replacement costs in
a timely fashion to ensure that consumers can get access to new broadband networks as fast as
possible. The Commission must take steps to ensure that the funding for these programs is spent
effectively, and as INCOMPAS argued in our comments, there must be a more transparent, just,
and reasonable process that ensures a fair allocation of replacement costs between pole owners
and new attachers seeking to use the poles in order to speed competitive broadband deployment
in both rural and urban areas.*

The current system for pole attachment and replacement is far from clear or predictable,
and moreover, there is overwhelming support in the record among providers and industry, as
noted below, that demonstrates otherwise. It is critical for the Commission to act now to clarify
its rules and enforce a better process for cost allocation on pole replacements because the issues
in this proceeding are real, recurrent, and widespread. For example:

- ACA Connects’ “experience since the Pole Replacement Declaratory Ruling was issued
is that the ruling offered minimal practical guidance on how to make these cost
allocations in particular situations, and utilities continue to impose unjust and
unreasonable charges and employ unjust and unreasonable practices when a pole needs to
be replaced to accommodate a new attachment.’”

- According to Charter Communications, “[p]ole owners’ current practice of expecting a

new attacher to pay the entire cost of a pole replacement, irrespective of the age,
remaining value, height, or strength of the existing pole, does not represent sound policy.

4 See Comments of INCOMPAS, WC Docket No. 17-84, (filed June 27, 2022)

5> Comments of ACA Connects, WC Docket No. 17-84 (filed June 27, 2022), at 3 (“ACA
Connects Comments”). All comments cited hereafter have been filed in the above-mentioned
docket as well.



It drives inefficient investment incentives by offloading utilities’ core capital costs onto
attachers, and suppresses socially beneficial investments in rural broadband.”®

- According to Crown Castle, “some pole owners continue to misuse the pole attachment
process by delaying pole replacements until there is a new attachment request and then
demanding that the new attacher pay the whole cost of replacement.”’

- “[The] current system is ahistorical,” NTCA—The Rural Broadband Association notes.
“Congress never intended attachers to pay out of pocket for 100% of the costs associated
with pole replacements. It has no basis in economics, as it ignores the real and significant
benefits pole owners obtain when a pole is replaced (even if earlier than the pole owner
otherwise would have had to replace it).”®

- According to the SHLB Coalition, “the Commission should create cost allocation
standards for pole replacements that achieve equity among the parties involved.
Additionally, these standards should encourage efficiency from the beginning stages of a
pole attachment project.”®

- Inits comment, the Wireless Infrastructure Association (“WIA”) “urge[d] the

Commission to clarify its rules related to pole replacement costs and end the practice of
pole owners requiring attaching entities to bear the full cost of pole replacement.””*®

I11. THE COMMISSION SHOULD ADOPT COST ALLOCATION FORMULAS
THAT RECOGNIZE THE DIRECT BENEFIT POLE OWNERS RECEIVE
FROM POLE REPLACEMENT
Given the aforementioned concerns raised over the existing pole attachment regime,

INCOMPAS urges the Commission to adopt new cost allocation principles that take into

consideration the direct benefit that pole owners receive from pole replacement. Several

stakeholders, including NCTA, Charter, ExteNet, and Crown Castle, have offered alternative

® Comments of Charter at Summary, i.

" Comments of Crown Castle at 2 (“Crown Castle Comments”).

8 Comments of NTCA—The Rural Broadband Association Comments at Executive Summary, i.
¥ Comments of the SHLB Coalition at 4.

10 Comments of the WIA at 1.



allocation methodologies to the Commission’s current cost allocation rules.!! While these
proposals are generally similar, INCOMPAS and its members specifically support the cost
allocation formula developed by the Brattle Group and submitted into the record by Crown
Castle.!? The Crown Castle allocation formula carefully balances the interests of all stakeholders
when allocating costs for pole replacement and makes compelling economic arguments for
modifying the Commission’s pole replacement rules. INCOMPAS urges the Commission to
adopt this formula as part of this proceeding.

Specifically, the analysis and economic modeling conducted by Crown Castle and the
Brattle Group reflects our members’ concerns that the market for pole attachments is not
competitive and that this impacts the leverage that competitive providers and new attachers have
when negotiating pole replacement agreements.'® Furthermore, the Crown Castle’s economic
analysis rightly questions several of the basic economic assumptions that the Commission has
relied upon with respect to its pole replacement policies. For instance, the economic modeling
conducted by the Brattle Group for Crown Castle “shows that a default assumption that the
attaching party should pay the entire cost of a pole replacement is bad policy that inhibits

broadband deployment and is inconsistent with the Commission’s cost allocation principles

11 Comments of NCTA Comments at 10-12; PATRICIA D. KRAVTIN AND EDWARD J. LOPEZ, AN
EcoNOoMIC STUDY OF THE BARRIERS ERECTED BY CURRENT UTILITY POLE REPLACEMENT
PRACTICES AND OF POLICY PRESCRIPTIONS TO BETTER ALIGN INCENTIVES AND PROMOTE
BROADBAND EXPANSION, WC Docket No. 17-84 (June 27, 2022); ExteNet at 5-7.

12 Crown Castle Comments at 27-28.

13 BAZELON, SANYAL, PAEK, THE ECONOMICS OF POLE REPLACEMENT AND EFFICIENT COST
ALLOCATION (June 27, 2022), at para. 8 (“Brattle Group Report”) (attached as Exhibit A to the
Crown Castle Comments). The Report indicates that the “current regime fails to consider all of
the economic costs and benefits that would be internalized in a hypothetical competitive market
for pole space.”



because pole owners directly benefit from pole replacements.”** In our comments, INCOMPAS
similarly argued that the Commission should modify its rules to reflect that pole owners receive
a direct benefit from pole replacement and should therefore be responsible for a proportional
share of a pole’s replacements costs.'® Here, Crown Castle and the Brattle Group describe in
great detail the direct benefits that pole owners receive from pole replacement, including, inter
alia, various betterment gains that accrue to a pole owner when a pole is to be replaced.®

In addition to this recognition that pole owners receive a direct benefit from pole
replacement, the Crown Castle cost allocation formula also makes every effort to ensure that a
new attacher’s costs for pole replacement are just and reasonable. Crown Castle proposes that
the Commission adopt an allocation formula where the attacher who causes the replacement pays
for the stranded investment, a share of the incremental cost of upgrade (if any), and the cost
incurred on time value of money minus the incremental betterment and cost savings that accrues
to the pole owner from early replacement.r” This formula appropriately captures the needs of
pole owners to recover a portion of the pole to be replaced and a share of the incremental cost if
a pole is upgraded, while recognizing that the replacement carries inherent benefits in the form of
incremental betterment and cost savings. Crown Castle, with the assistance of the Brattle Group,
has captured a more proportional cost sharing dynamic given the benefits received by each of the

stakeholders. It is a well-balanced formula that recognizes the benefit that utilities gain from

14 Crown Castle Comments at 26 (citing the Brattle Group Report at para. 6).

15 5ee INCOMPAS Comments at 15.

16 Brattle Group Report at para. 29.

17 See id. at para. 36.



pole replacement, while still holding new attachers accountable for an appropriate portion of the

costs associated with deployment.

IV. INCREASED TRANSPARENCY AROUND POLE REPLACEMENTS WILL
EASE POLE REPLACEMENT DISPUTES

With the impending amount of federal funding being allocated to state and local
governments for building out future networks to address the country’s digital divide, it is
essential that the Commission ease barriers to deployment and take action to quickly resolve
disputes between network stakeholders wherever possible. As such, the Commission should
adopt a more comprehensive set of rules that requires more information sharing between parties,
encourages greater transparency, and closes the gaps on the “inconsistent practices” of utilities
that has resulted in new attachers bearing the primary burden of pole replacement costs, even
when utilities directly benefit from such replacement.8

It is imperative that utilities share more information with potential attachers about the
condition of their poles and that utilities provide greater transparency on replacement costs. To
that end, INCOMPAS maintains that the Commission establish a subscription-based digitized
utility database in which pole owners can provide specific data such as a standardized rate
structure, pole retirement and replacement plans, pole audit information, previous work order
details, and safety and engineering standards that can be regularly uploaded by pole owners.
Competitive providers and new attachers that are engaged in network builds can use this

repository to access the data in preparation for pole attachment negotiations.

18 Second Further Notice at para. 6.



Other industry leaders have shared the same concerns in this proceeding and would like
to see more transparency being required as part of resolving pole replacement disputes. For
example:

- According to ACA Connects, “attachers and utilities continue to disagree about
attachment rights and responsibilities in the context of pole replacements, which result in
disputes that delay planned deployments and inhibit future ones.”*®

- According to Crown Castle, “requiring record retention and increased information
sharing by pole owners could greatly decrease the likelihood of disputes, avoid
unnecessary complaints, and significantly increase the speed of deployment.”?°

- NTCA claims that “[m]andatory record retention and increased information sharing by
pole owners would greatly decrease the likelihood of disputes, as well as the cost of
broadband deployment.”?!

In addition, it is important for the Commission to ensure that expedited dispute resolution is
made available for all active deployment disputes. For example:

- According to Charter Communications, “if disputes arise that either impact a provider’s
ability to obtain access to a pole or where resolution is necessary to fully plan a project,
such as where a provider might have to abandon aerial construction and divert
underground, or re-route aerial routes if cost issues cannot be resolved, even a 6-month
delay to resolve an expedited complaint before the Enforcement Bureau can adversely
impact a provider’s ability to meet necessary deadlines.”?2

- According to Crown Castle, “[s]hort and certain deadlines for dispute resolution are
important because time is a critical factor in allowing attachers to serve new customers
and delays are costly and can deter investment and deployment.”?3

19 ACA Connects Comments at 38.
20 Crown Castle Comments at 29.
2L NTCA Comments at 21.

22 Charter Comments at 57.

23 Crown Castle Comments at 31.



To this end, INCOMPAS supports proposals encouraging the Commission to adopt a
presumption that all pole access disputes for a current deployment project be placed on the
agency’s Accelerated Docket. Furthermore, the Commission should endeavor to resolve these

disputes within 90 days.?

V. CONCLUSION
For the reasons stated herein, INCOMPAS urges the Commission to consider the

recommendations in its comments as it examines the issues raised in the Second Further Notice.

Respectfully submitted,
/s/ Christopher L. Shipley
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24 See id.



